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Space Reservation. AWS contends that the appropriate mechanism for determining
access priority consistent with §251(b)(4) of the Act is first come, first served. USWC has
attempted to condition AWS's access to poles, conduits, and other rights of way on USWC’s
ability to reserve excess capacity. AWS maintains that the FCC Order §1170 explicitly
provides that the Act does not permit the pole or conduit owner to favor itself by reserving .
space to meet some undefined future need. .

AWS does not oppose USWC maintaining spare capacity in conduits and ducts for
maintenance and administrative purposes, but argues that USWC should not be permitted to
maintain spare capacity for other reasons. This position is consistent with the Commission’s
determination in ARB 3/6 that USWC may reserve space reasonably necessary for
maintenance and administrative purposes based on a bona fide development plan (Order No.
97-003 at 5-6).

Modification of Facilities. AWS argues that the FCC Order §§1161-1164 requires
incumbent LECs to take reasonable steps to expand the capacity if necessary to accommodate
access to rights of way, just as the incumbent LEC would do to accommodate its own
increased needs. To implement this requirement, AWS contends, USWC must prove that
additional access requested is not technically feasible. If necessary, USWC must exercise its
powers of eminent domain to expand an existing right of way over private property to
accommodate a request for access (FCC Order §1181). Accordingly, AWS argues that the
Commission should require USWC to expand capacity when it is not currently available.
Such a result, AWS contends, is consistent with the arbitrated decision between USWC, MCI, ’
and AT&T, ARB 3/6, Order No. 97-003 at 25.

USWC argues that §251(b)(4) of the Act obligates all local exchange carriers, )
including AWS, to provide access to poles, ducts, conduits, and rights of way to competitors.
Accordingly, USWC requests that any contract provision concerning access to poles, ducts,
and conduits must be reciprocal.

USWC agrees to provide nondiscriminatory access to its poles, etc., on & first come,
first served basis, as long as sufficient capacity exists. USWC argues, however, that it must
keep a certain level of spare capacity for maintenance and administrative purposes, and
identifies that level of spare capacity as 15 percent.

USWC does not believe that it should be required to construct or rearrange facilities
for another carrier.

Resolution: Dulty to afford access to poles, ducts, conduits, and rights of way is
reciprocal; USWC may keep spare capacity for maintenance and administrative purposes
based on a bona fide development plan; USWC must take reasonable steps to expand
capacity where necessary.

The language of §251(b)(4) applies to all local exchange carriess. It is not limited to
incumbents. Therefore, the obligation to grant access to poles, etc., is reciprocal. Both
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carriers shall provide access to their poles, etc., under terms and conditions as favorable as
they would provide themselves.

USWC is to allocate space on its poles, etc., in a nondiscriminatory way, on a first
come, first served basis. USWC may reserve reasonable space for its maintenance and
administrative needs, in accordance with a bona fide development plan.

When space is not sufficient to afford access to poles, etc., USWC shall take
reasonable steps to expand capacity. These steps include exercising its power of eminent
domain. FCC Order §1181. See also Order No. 97-003 at 25.

USWC is to take reasonable steps to accommodate the differing technological needs of
AWS as a CMRS provider. For instance, AWS shall be permitted to use microcell technology
in its access to the required USWC rights of way.

Issue F. Contract Language

AWS requests the Commission to adopt its proposed language in the Interconnection
Agreement submitted to the Commission as AWS/17. AWS maintains that its proposed
language complies with federal law and should be adopted as the agreement of the parties in
this arbitration, after it is modified to reflect the substantive decisions of the Arbitrator.
Besides specific provisions addressing technical interconnection matters, the AWS proposed
Interconnection Agreement contains appropriate general terms and conditions (term,
termination, covenants and warranties, indemnification, confidentiality, alternative dispute
resolution procedures, force majeure and successors and assigns). The general terms and
conditions set forth in AWS's contract on these standard commercial issues are reasonable,
necessary, and workable.

AWS contends that the form of the agreement, including general terms and conditions,
is a disputed issue to be resolved in this arbitration. If the Commission were to issue a
decision that did not order a comprehensive agreement between the parties on the theory that
details could be negotiated later, AWS maintains, the purpose of the Act would be
undermined and the Commission would invite further delay.

AWS argues that USWC'’s proposed agreement is highly repetitive, often discussing
the same issue in multiple sections. This renders the USWC agreement confusing, AWS
asserts, because obligations are repeated and stated in different ways. The USWC form
agreement is also ambiguous in many of its terms, AWS contends. AWS cites the following
example: Section 5.3 purports to address virtual and physical collocation under terms and
conditions “described in Section 6 herein.” Section 6 then provides, “the parties will enter
into a separate Collocation Agreement.” This ambiguity, AWS contends, creates uncertainty
about the rights and obligations of the parties and would require further negotiations outside
of this proceeding.

AWS argues that the USWC form agreement is also internally inconsistent. For
instance, Section 20 suggests that USWC will meet certain service standards, but Section 20.3
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~ 'pm\ndcs that “if USWC fails to meet the performance criteria, USWC will use its best efforts

to meet the Performance Criteria for the next Specified Review Period.” AWS maintains that
the fact that other states have adopted USWC’s template agreement does not cure its
deficiencies. This Commission, in previous arbitration proceedings, opted not to use USWC'’s
form agreement. See, e.g., Order No. 97-021; 97-003. AWS urges the Commission to adopt
the general terms and conditions as proposed by AWS in this proceeding, subject to any
modifications based on the Commission’s decision in this docket..

USWC argues that the Arbitrator cannot make findings based on proposed contract
language otherwise unsupported by evidence in the record. USWC objects to AWS's
proposed contract in part because the agreement seeks to impose terms and conditions outside
of the requirements of the Act. AWS did not identify with specificity all the terms and
conditions of its proposed interconnection agreement as disputed issues. Accordingly, USWC
argues that those issues lacking substantial evidentiary support are not properly before the ™
Arbitrator.

Moreover, USWC contends that AWS's proposed interconnection agreement includes
terms and conditions that do not fall within §§251, 252(d), or the establishment of an
implementation schedule, to which §252 of the Act limits the matters at issue in arbitration.
For that reason, the Arbitrator lacks authonty to impose contractual language relating to those
subjects. y

Resolution: AWS fo submit contract to USWC; USWC to execute within 15 days. s

While I favor the greater specificity of AWS's proposed interconnection agreement, I
am persuaded by USWC’s argument that it contains matters beyond the scope of my authority 5
as Arbitrator to adopt. Therefore, I direct AWS to prepare a contract that is within the scope -
of what is contemplated by the Act and the FCC Order, and to incorporate into it the decisions
in this arbitration. AWS is to submit the contract to USWC, and USWC is to execute it within
15 days. I am hopeful that the 15-day window will glvc the parties time to work outany ~ ~
differences about contract language that might remain after the decision in this matter has /
issued. Ialso encourage the parties to collaborate in the contract drafting process to the extent
possible.

Issue G, Service Quality Issues

AWS: Performance Standards. AWS believes that service quality standards are
extremely important in provwlomng its wireless services. AWS has had problems with
USWC in terms of provisioning delays, service outages, and blocking.

Section 251(c)(3) of the Act requires that unbundled elements be provided on a
reasonable and nondiscriminatory basis. The FCC Order also requires:

to the extent technically feasible, the quality of an unbundled network element, as well
as the quality of the access to such unbundled network element, that an incumbent
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“LEC provides to a requesting telecommunications carrier shall be at least equal in
quality to that which the incumbent LEC provides to itself.

AWS also cites to FCC Rule 51.311(b) for the same principle. AWS argues, contrary
to USWC’s position, that the FCC does not limit performance levels to those which the
incumbent provides to itself. See Rule 51.311(c); FCC Order §§55, 970.

AWS argues that each of the quality and performance standards it has proposed is
based on specific industry standards, reliability objectives, and performance specifications, as
detailed in the AWS proposed Service Level Agreement sponsored by AWS's technical
witness, Russell Thompson. According to AWS, in negotiations USWC refused to give AWS
any information regarding its own internal quality or performance standards.

AWS urges the Commission to reject USWC’s proposal to monitor data rather than
comply with specific performance standards. In the arbitration between AT&T, MCI, and:
USWC, the Commission recognized the need for the development of quality standards and
adopted the arbitrator’s decision to require USWC to prepare detailed specifications showing
its existing service quality and performance standards. Order No. 97-003 at 10. AWS urges
the Commission to recognize here, as it did in that order, that the Act, the ECC Order, and
state law require the incumbent to provide services and facility at least at parity with the
services and facilities it provides itself.

Performance Credits. AWS also argues that the Commission should approve a system
of performance credits resulting from USWC’s failure to meet the service quality and
performance standards set forth in its Interconnection Agreement. AWS maintains that the
performance credits are necessary to give effect to the quality standards in the Agreement.
They will create an incentive to comply with the standards and compensate AWS for
unascertainable losses resulting from USWC’s noncompliance. Accordingly, AWS contends
that the Commission should not only require USWC to satisfy explicit performance and
quality standards such as those AWS proposes, but also approve AWS's proposed
performance credits described in Section 6 of its proposed Interconnection Agreement as a
remedy for USWC’s failure to comply.

USWC argues that the Act obligates it to provide facilities and equipment at least
equal in quality to that provided by the LEC to itself (§251(c)2)(C)). The Act does not
require particular levels of service quality from incumbent LECs, however, nor does it give
the Commission authority to impose such standards. USWC opposes AWS's performance
standards because AWS has given no evidence of what these standards entail, nor of their
reasonableness. USWC also argues that the penalties AWS proposes are illegal and bear no
relationship to any potential harm that failure to meet a specific standard might cause. USWC
argues that there is insufficient evidence in the record to support adoption of these standards.

Resolution: No service quality standards imposed.

The service quality standards requested by AWS in its interconnection agreement are
quite detailed and the record lacks sufficient evidence to adopt them. Moreover, the
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~ Commission is currcntly conducting a service quality docket for high end tclccommumcanons
services (AR 324). One purpose of that docket is to set service quality standards that will
meet most of AWS's concerns. As USWC points out in its brief, AWS has other avenues of
recourse available to it if USWC’s service quality is deficient: the dispute resolution
procedures in the arbitration agreement, a formal or informal complaint filed with the
Commission, or recourse to FCC and the United States District Courts.

Issue H. Access to Service Arrangements (“Pick and Choose”)

AWS: AWS seeks inclusion of a “most favored nations” provision in the
Interconnection Agreement to require USWC to make available to AWS any interconnection,
service ,or network element set forth in an agreement between USWC and another carrier at -
the same rates, terms, and conditions. AWS argues that the plain language of §252(i) supports
a requesting carrier’s ability to choose among individual provisions contained in publicly filed
interconnection agreements. The language requires an incumbent to make available “any
interconnection, service, or network element provided under an agreement approved under
[§252] to which it is a party to any other requesting telecommunications carrier upon thc same
terms and conditions as those provided in the agreement.” ‘

AWS argues that a most favored nations clausc docs not undermine the negotiation
process. Instead, AWS asserts, allowing a carrier to choose among contract provisions will
facilitate the process and avoid relitigation of issues previously dctcrmmcd by the
Commission. It will also enable smaller carriers, who lack bargaining power, to obtain
favorable terms and conditions negotiated by larger carriers. AWS is aware that the Eighth
Circuit Court of Appeals has stayed FCC Rule 51.809, but believes that the most favored
nations mandate arises from §252(i) of the Act.

USWC: USWC opposes AWS's contention that it should be allowed to pick and

- choose individual provisions of other agreements. The Eighth Circuit has stayed the FCC’s
pick and choose rule. The Court stated that the pick and choose rule would operate to, ‘
undercut any agreements that were actually negotiated or arbitrated (Order Granting Stay -
Pending Judicial Review, p. 17). Moreover, USWC notes that the Commission previously =
decided this issue in Arbitration Order Nos. 97-052, 97-053, and 97-150. In those cases, the
Commission rejected similar requests to allow companies to pick and choose portions of
different agreements. USWC urges that the Commission should maintain consistency with its
previous decisions on this point.

Resolution: The contract should not contain a “pick and choose” clause.

In response to AWS's argument that the Act, not the FCC Rules, give rise to the right
to pick and choose among various contract provisions, I find the language of §252(i) vague as
to how a carrier gains access to the terms of other agreements. Therefore, I give considerable
weight to the Eighth Circuit’s stay of the FCC rule.

In granting the stay of the FCC “pick and choose” provisions, the Eighth Circuit
acknowledged that potential competitors will be inconvenienced by having to renegotiate the
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terms of their agrecmcnts with incumbent carriers if the FCC's rules are subsequently upheld.
Nevertheless, the Court found that “it would be easier for the parties to conform any
variations in their agreements to the uniform requirements of the FCC’s rules if the rulés were
later upheld than it would be for the parties to rework agreements adopted under the FCC’s
rules if the rules were later struck down.” The Court further concluded that any harm that
potential competitors may endure as a consequence of the stay is outweighed by the
irreparable injury that the incumbent carriers would sustain in absence of a stay.

The FCC’s interpretation of §252(i) should not be incorporated in the AWS/USWC
interconnection agreement. If the FCC’s “pick and choose” rule is ultimately upheld, it will
apply to the contract. In that event, AWS will be able to renegotiate the terms of its

agreement to include the rates, terms and conditions incorporated in other interconnection
agreements executed by USWC.

Issue I. Admissibility of Exhibits AWS 7-14

AWS argues that the Commission should admit Exhibits AWS 7 through 14 because
they impeach the testimony of USWC that the 1994 interconnection egreement has not
expired, by showing the parties’ signed acknowledgment of the expiration date. These
documents also show that USWC’s position in this case regarding the FCC-required
reciprocal compensation arrangement between January 1, 1997, and the final order in this case .
is contrary to prior agreement of the parties. Any language in these documents expressing
agreement between the parties to exclude such documents from any arbitration proceeding has
been voided by USWC’s breach of its other obligations in those agreements.

One issue in this proceeding concerns the termination date of the 1994 agreement
between AWS and USWC. FCC Rule 51.717(b) states that reciprocal compensation prior to
the execution of an arbitrated agreement shall be based on the parties’ preexisting
arrangement. For the period from January 1, 1997, on, that preexisting arrangement is the
parties’ Interim Agreement, AWS Exhibit 9. AWS contends that the 1994 agreement had
expired on December 31, 1996. The parties stipulated that Exhibits AWS 7 through 14 would
be introduced as proprietary and confidential, subject to the protective order in this docket.

AWS argues that these exhibits are relevant and should be admitted because USWC
advocates a position contrary to the Interim Agreement, AWS Exhibit 9. According to AWS,
the confidentiality provision of the Interim Agreement has been obviated by USWC’s breach
of the other agreements found in Exhibits 7 through 14. AWS urges the Commission to

decide that the 1994 agreement had been terminated and that the Interim Agreement govermns
their relationship prior to the outcome of this arbitration.

USWC: USWC believes that this dlsputc is not properly before the Commission and
asks the Arbitrator not to include the issue in his decision. USWC believes that the
Commission does not have jurisdiction over the 1994 agreement, because it preexists the Act.
The Act does not authorize state arbitration of preexisting contracts, and the Commission has
no statutory basis to allow it to resolve such disputes. USWC urges that the parties should
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resolve their dlsputc as a private contractual dispute, using the civil remedies available to
them.

Resolution: The Commission has no jurisdiction over the 1994 Agreement.

I agree with USWC that the Act does not confer on state commissions jurisdiction over
preexisting agreements. Moreover, the status of the 1994 agreement was not identified as an
issue in AWS's petition for arbitration or in USWC’s reply. Under §252(b)(4) of the Act:

(A) The State commission shall limit its consideration of any petition
under paragraph (1) (and any response thereto) to the issues set forth in the
petition and in the response, if any, filed under paragraph (3).

As I read this section, I may not consider the status of the 1994 agreement in this
arbitration. Because I have no jurisdiction over the 1994 agreement, it is not necessary to rule
on the admissibility of AWS Exhibits 7 through 14.

Other Issues

In its brief, USWC identified two other issues that AWS did not brief: Balance of
Traffic and Physical Interconnection and Collocation.

AWS's petition identifies the balance of traffic issue as follows: “Should the parties
engage in bill and keep compensation when traffic is balanced in a particular market or
cellular geographic service area (CGSA) or only when it is balanced on a full-state basis?”
AWS did not address this issue in testimony, and I consider it no longer part of the case.

Physical Interconnection. AWS proposed negotiated meet points for interconnection
and traffic exchanged via two way trunk groups. USWC agrees that mid-span meet
arrangements and points of interconnection should be negotiated. However, USWC =
recommends that the Arbitrator establish a reasonable limit on the length of facilities USWC
must construct as part of a mid-span meet arrangement and also ensure USWC is adequately
compensated for any such arrangements. USWC proposes that a reasonable standard would
be to require USWC to build no more than one mile of facilities to the meet point but in any
case no more than one half the distance of the jointly provided facilities.

USWC advocates that the interconnection agreement should also provide for the
establishment of direct trunks when traffic between a USWC end office and the AWS switch
exceeds 512 CCS. USWC argues that this is necessary to ensure an efficient mix of direct
trunk transport and tandem switching.

Collocation. USWC and AWS have agreed on most collocation issues but do not
agree on AWS's request for collocation of remote switching units (RSUs). USWC has
opposed collocation of remote switching units in its end offices. USWC notes that the FCC
has required an incumbent LEC to collocate only transmission equipment (FCC Order §581).
An RSU is switching equipment, not transmission equipment, which will be used not
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_ pringarily for interconnection or access to unbundled elements but for interconnection with -
other collocated CLECs. USWC recognizes, however, that the Commission has previously
allowed collocation of RSUs (Order No. 97-003). If the Commission orders collocation of
RSUs in this proceeding, the restrictions on the use of RSUs found in Order No. 97-003
should apply.

Resolution:

Physical Interconnection: Parties to negotiate mid-span meet arrangements and
points of interconnection; limit imposed on length of facilities USWC must construct;
compensation necessary; direct trunks to be established when traffic between a USWC end
office and the AWS switch exceeds 512 CCS.

The parties should negotiate meet points for interconnection and traffic exchanged on
two-way trunks. I adopt USWC’s proposed reasonable standard for length of facilities it must
construct as part of a mid-span arrangement, as well as USWC’s proposal to establish direct
trunks when traffic between its end office and the AWS switch exceeds 512 CCS.

Collocation: AWS may collocate RSUs subject to the restrictions on use of RSUs
JSound in Order No. 97-003.

Arbitrator’s Decision

1. Within 30 days of the Commission’s final order in this matter, AWS shall
submit to USWC an executed contract incorporating the Commission’s
findings. USWC shall execute the contract within 15 days of receipt and
deliver copies to the Commission. The fully executed contract shall be

; effective immediately.

2. Consistent with the policy adopted by thé Commission, any member of the
' public may submit written comments on this decision. Comments must be
filed with the Commission no later than July 14, 1997.

Dated this 3" day of July, 1997 in Salem, Oregon.

[

Ruth Crowley
Arbitrator

n:\crowley\arb16dec.doc
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In the Matter of the Pet;tlon of AT&T Wireless Services,
'inp; for Arbitratlon cf an Interconnectlon Agreement with. U1
S WEST- Communlcatlona, Inc., Pursuant to 47 U. s.c. § 252 (b)

DOCKETiNO. P-421/EM-97-371
Minnesota Public Utilities Commigsion
_1597,Minn;‘puc LEXIS 118
']July 30, 1997

" PRMEL: e
Ay Edward A. Garvey, Chair;’ Joel Jacobs, Ccmmigsioner; Marshall Johmson,
Cdmmissloner, Don Storm, - Comm1581oner '

OPINION."::;'. - L S _ | : f
ORDER RESOLVING ARBITRATION Iqsuzs :

PROCLDURAL HIQTORY

on October 3, 1996, AT&T. Wirelass' Services, Inc. (AWS) served U S WEST
Communlcatlons, Inc.I(USWC) wath a requesL to negotiate under the.
Telecommunlcatlons Act of 1996 47 U:S.C. § 251. The parties failed to reach an
agreement on° :he issues ubjcct to negotlatlon

on Maxch 7 1997 AWS petitioned the Commission for arbitration of all
unresolved lssues purauant to the Act.

- On'April 17, 1997, the Comm1351on lSBUEd its ORDER- GRANTING PETITION,

ESTABLI“HING PRQCEDURES 'POR. ARBITRATION. Thisg Qrder referred the arbitration

between AWS and USWC to the Office of Administrative ‘Hearings (OAH) for a :
contesred caae hearing before an Administrative Law Judge (ALJ). The o '

’ Commission 8 Qrder limited party,;ntervenLlon in the pxocecdlng to the Minnesota

Department of Public Service’ (the Department) and thae- Regldentlal and Small !

Business Utilities Divieion of the Qffice of the Attorney General (RUD-DAG)

OAG/RUD. The Deparrment and the RUD/OAG subsequently intervened in the

proceedlng

The arbi;ra:ion hearing began bnuMay 6, 1997 [*2] and continued on May 7,
1997. The arbitration record cloged on May 23, 1997, when reply briefs were
received.

'On June 6, 1997, the ALJ issued.the Arbitration Decispion in this matter. AWS and
USWC filed exceptions on June 11, 1997.

on-June 30, 1997, the Commission heard aoral argument by the parties .and on July
2, 1997, the Commiseion met to cousider this matter.

FINDINGS AND CONCLUSIONS .

I. Preliminary Mallers

LEXIS NEXIS

-&A mcmbrr d‘rhc lum( M»v.u gl group

| LEXIS-NEXIS LEXIS-NEXIS

&A\ et W vk Reil Yaeviee plc grouo’ &A membar of L Reed Klaieeipde group

RECE VED T MENOV., 14, ¢€:26FM PRINT TIMENOV, 14, 6:49PM




Page 4

1997 Miaa. PUC LEXIS 118. *2 1.EXSEE

A Adm1nlstrat;ve Notmce
'Mlnn. srat S 14. 60 subd 4 prov;des
Agenc;as may’ take notice of judluially cognlzable taocts and in addition may take

notice of general, technical, or scientific facts within their specialized :
_ knowledge. Parties shall be notified in writing either before or during hearing,

.or by reference in pre‘lmlnary reports or otherwise, or by oral statement in the - .

recoxrd, of the matexial so noticed, and they shall be afforded an opportunity to
contest ‘the facts so noticed. Agenc;es may utilize their experience, technical
competence, . and specxalnzed knowledge in the evaluation of the cvidence in the.
hearlng recoxd

Pursuant to thls statute, the Commission will take administrative notice of the
'stayed rules in Appendix B of. ‘the: FCC (*31] order, as well as the related
etplanatory paragraphs in the Flrst Report and Order, Implementatlon of the
Local Competltlon Prov1aionﬂ ih the Telecommunications Act of 1996, CC Docket
No. 96-98. The . Comm1531on has given notice at. the hearlng on this matter that it
intends to’ ‘do. this and has given parties an opportunity to respond in oral
Sargumert, . CexLuin portions of " the order have already been made a ‘part. of the
record of Che azbltratlon :

. As . a resulL Qof its actlon in taklng administrative notice of the items noted,
the FCC methodologles have become part of the record in this matter and the
"COmmlsalon con31ders them as: ic would other evidence in the case.

B. Clariinng:tbe Effect ofvthe‘Stay

The CommiBBlon has no legal obligatlou to apply the methodologies, ptoxies or
other dlrectives contalned in :he stayed portions of the FCC's ordexy. However,
most of the FCC corder has not besn stayed and the Commiession may not disregard
,thnse portiohe on the basis that it finds them illegal or unconstitutional.

The CommisSion, unlike a court,-d¢es not have the authority to declare a statute
uncdnstitutiqnal on its face. Nealand v. Clearwater Hogpital, 287 N. W. 2d 166,
36B (Minn.. ~ [*4] . 1977). Likewise, the Commission does not have the authority -
. to declare a federal rule inva11d The federal courts of appeals have exclusive
jULISdiCtlon

.to enjoin, set agide, sugpénd { in whole or part) or to determine the
validity of...all final oxders of the Federal Communications Commission made
reviewable by section 402 (a) of title 47.

29 U.S8.C. § 22342 (3).

while the Commission has challenged the statutory authority of the FCC to
regulate the pricing of intrastate telephone services, it has done 8o properly
by intervening in a lawsuit before a federal court of appeals, not by declaring
portions of the rule invalid.

C. Burden of Proof

In ite April 17, 1997, ORRER GRQANTING PETITION, ESTABLISHING PROCEDURES FOR
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ARBITRATION in. thxs matLer, the Comm1551on determined that USWC has the burden
of proof in theae proeeedings The Commlasion stated:

The burden of. pxoof with res pect. to all issues of material fact shall ‘be on U
s WEST The - facts at 1ssue must be proven by a preponderance of the evidence,

. . The ALJ, however,‘may Shlft the burden of’ production as appropriate, based on
‘which paxty has uontrol of. the criLical information regarding the issue in
dispute. :

{+5] :

The Comm1931cn 8. deCL51on is tongistent with the FCC's August 8, 1996 Order in

CC Dacket No. 96-98 in which the FCC specifically egtablished a proof standard

of clear and oonv1nc1ng evidence appllcable to local exchange companies (LECa) '
" who would deny an entrant's requesr for a method of achlevxng interconnection or

access. to unbtundled elements.

- The explicit placement of the burden of proof on U s WEST by the Commission and
the FCC acknowledgeb that USWC aud other LECS have.a monopoly, not only over the
loecal. exchange network but also over ‘information about the network that is
needed to. make major de01slons 1n this proceeding.

D Agreements Subject to Modification, Commission»Approvai

“The. aqreements‘arb;traLed in this proceedlng may need to be modified in the

»'future tor. ‘sevexal reasons. Flrat the parties may continue to negotiate as the
sLates make LhEll decialonq Second, some. decisions may have to be made on an
interim hasis. SUDJLLL Lo later amendment in future proceednpgg "These future FCC
and COMmlss:on dec151ous 1nclud1ng rulemakings, may need to be incorporated in
these agréements. Indeed, the FCC Rules indicate that a party violates the duty :
under the Act to negotiate [*6} in good faith if it refuses

to include in an arbitrated or negotialed agreement a provision that
permite the agreement tc be amended in the future to take into acecount changes
in Lommlssion or state rules.

' 47 CFR s 51. 301 (c) (3).

Therefore,'the Commlsslon hereby clarlfies that the agreemente it approves in
this Order are Subjebt to modlflcatxon by negotiation or by future Commigsion
‘dlractlon ‘Any future. modztlcacxona ‘or amendments should be brought to the
Commission Eor approval

E. Timeframe for Reconsideration and Final Contract Language

Minn. Rules, Part 7829.3Q00, subp. 1 establishes a 20 day timeframe for f£iling-
petitions. for reLunbldEIdtlon The Commission believes that a shorter timeframe
is desirable in rhls case to act EfflCleDLly to promote the goala of the Federal
Telecommunicatlons Act. In considering whether a variance to allow parties to
file a perition for rehearing or reconsideration within 10 days of the issuance
of the Order is appropriate, the Commigsion notes that it may vary its rules
pursuant to Minn. Rulcea, Part. 7829.3200 when:

enforcement of the rule would impose an excessive burden upon the applicant or .
others affected by the [*7] rule;
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graﬁcingﬁthe variance wouldthétfadversely affect the public interest; and
granting[thé variéﬁcelwould nbt,conflict,with standardg imposed by law.

:Applylnq these standards, the Commis51on finds that granting such a variance

is warranted and will do’ 80, Fert varying the time frame for petitions for
recons;dexatlon from twenty day& to ten will not impose an excespive burden upon
‘the parfl?s to this proceedlng ‘as it provides parties sufficient time to prepare
‘their pet:tions and allows adeqhace time for the Commission to carefully and
'tboughcfully analyze the perltlona for reconsideration. It will aleso allow the
Commlsslon to act efticieptly to promote the goals of the Federal Act. Second, .
varying ‘the time frame for the flllng of petitions for reconslderatlon will aot '
adversaly affect the DUbllC lntereet but instead will allow an orderly,

efficient. procesSLng of this matter. Third, granting the variance would not :
uonfllct,w1th.snandards imposed& by law.

‘ The Commlﬂelon notes that it i€ not changlng the 10 day time period allowed for
answeyrs to petiLlonB for reconsideraclon Minn. Rules, Part. 7829.3200, subp. 4.

" Since the’ Commission deelres to coardlnate conelderatxon (*8] of the final ‘
=contracn.1anguage with its zeview of the petitions . for reconsideration, this

Ordey will glve the part1e9 30 days from the iseuance of thia Order to file

final contract lanquaqe Interesced parties and participants will have 10 days
to f11e comments on the: subm;tted final contract - language.

II.'DiSputed;133u¢s: Analysis'and Action
A.fsiil' s; Keep.

Uundet 47 U s .C. § 251(b)(5), each LFC has the duty to establish rGCLprocal
compensatxon arrangements for ‘the trans port and termination of
vtelecommunlcavlons MRill & Keep"'lﬂ a compensation agreement where two
interconnected carriers terminate each others traffic withour billing each

- other. This mechod reduces the use of resources devoted to measuring traffic and
billing. '

1. AWS f_

AWS propoeed that the companies be . allowed to "bill & keap" in this case

because, ‘it argued the amount-of compensation to be exchanged between parties
will be "eguivalent!". AWS explained that although the traffic between AWS and
USWC 'ie substantially unbalanced, AWS' higher costs to terminate traffic (more

than 4 times USWC's cost) mean that in net, the dollar value of the compensation
owed eagh other may be in balance.

AWS asserted' (*9] that USWC has not presented any evidence regarding its own
costs or AWS' costs, while AWS has provided evidenge to indicate that its costs
are subatantially higher that the costs of USWC. AWS stated that it is prepared
to waive full cost recovery to gain the advantages of "bill & keep".

2. USWC

UsSwC argued that the Commisslon should reject "bxll & keep" as a compensation
mechanism for LzanapozL termination, and transit. USWC stated that the ¥CC
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cbncluded that blll & keep could bP imposed by .a state only if traffic is

'xoughly bnlunced Ln WO dlretcxons, is expected Lw remsin so, and nelther
carrier has rebutted the presumptlon of symmetrical rates. USWC stated that

- traffic flows between ic ana AMS will rarely, if ever, reflect a stable pattern

of. balanced txafflc because Aws will choose to serve particular types of
customers and will Lacget non- random groups, while USWC must serve all comers.

' USWC. noted that in many of lts exiatlng agreements with CMRS providers the
trafflc is signiflcanrly unbalancad .g. land-to-mobile traffic is typically
less than 25 percent of tptal rratflc

3. The'Department

" The Department recommended that "b111 & keep" be re]echd as a compenssation
{*10] machanism for transport and termination. The Department rejected AWS'
and USWC's cost studies aa unrellable The Department noted that AWS' evidence
was extremely skecchy and UGWL 8 cost studies were: gericusly flawed.
‘Furthcrmore. ‘the Departmcnt argued that the record is unclear as to what degree
traffic between the partles is out of balance. Given the uncertainty regarding
»acrual costq and actual - trafflc ‘flows, the Departmeht did not believe there is
-eniough ev1dence to’ flnd ‘that "blll & keep" will fully compensate. both parties.

1. The ALJ o . - : : . - f

The ALJ did not. explicxtly addresa the igsue of "bill. & keep" but did make an
expllclt recommendatlon regarding the prices to be 1mplemented in this

, proneedan It appears. that the. ALJ ‘s decislon Lo xecommend prices implies that
it is not racommepdlng‘"b;]l & keep".

5. Anaiysia and Action _ ‘ ;

 Under 47 U.S.C. § 252(d)(2)(A) reciprocal compensatlon is not just and
-rpaﬁonabla unles '1r

prov1des for the mutual and reciprocal recovery by each carrier of costs
assoczated with: the tranaport and termlndtlon an each carrier's network
‘fa”llltLEB of calla ‘that originate on the network facilities of the other
’caleer, and {11y ‘such’ terms. and (%11} conditions determine such costs on the

pasis of a - rea"onable approx1matlon of the additional costs of terminating such
calls. ‘

Given the uncertalnty regardlng actual coata and actual traffic flows, the
Commisgion does not believe there ig enough evidence in this record to find
"pill & keep" will compensate both partles Therefore, the Commisgion finds that

"bill & keep" ie not an approprlate compensation mechanism for tranqporc,
termlnatlon,.and transit. S

B. Interim Prices.

‘AJL parties and the ALJ agreed that permanent rates for exchange of traffic
should not be get in this proceeding and should be set in the Commission's
genexio cost docket (P-442, 5321, 3167, 466, 421/CI-96-1540). At issue here in
what interim rates will be established that will be subject to a true-up when '
permanenc'rates are get i1 the géneric cost docket.
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.ZAws

VAWS aponaored proposed {ntezzm races based on. its modxf;catlon of a USWC coat
study, maklng adjustments to the: cost of capital and deprecxatlon rates. AWS
proposed. the: followlng interlm rates based on the cost study it submitted in
'thia pxoveedlng B :

vapn 2B (end offlce terminatlon) $ .0025 per minute of use
Type 3B (tandem awltchlnq and’ transport) $ .0020 per minute of use

‘Trangit’ (t andem switching and tranaport) $ .0020 per minute of use

[(*12]

7. USWQ"
USWC propoéed two alternatives for interim prices:
1. The rates set in Lhe March l, 1994, agreement between the partigs:

Type ‘2B (end office termlnatlon) $ .0206 per minute of use
~Type 2A. (tandem switching and. transport) $ .0245 per minute of use
. Transit (tandem sw1uch1ng and’ transport) § .0245 per minute of use

QX
2. -_Tﬁé in-cerim' races ‘sec- in _ché U S WEST Consolidated Arbitration docket:

»Type 25 (end OfflCe termlnatlon) 5 .00260 per minute of use :
Typg.ZA (tandem switching and transport) $ .00556 per minute of use ' i
Transit (Landem ‘switching and tranqport) $ .0055%6 per minute of use

3'[Th¢.Dépaxtm3nc

The - Depaltment stated that’ na:ther party has submitted sufficient information to
dﬂLermlné pérmanent rates for- trangport and termination. According to ‘the

Deparﬁment UbWC has not supporLed the use of any cost study including the study
it prov1dc~rd ro AW‘; at AWS! requﬂst :

The DeparcmenL noted that the cosc study relied on by AWS on this subject is not
paded ‘on TELRIC principles and was rejected in the Congolidated Arbitrationm, The
Department further stated that AWS' modification of the USWC cost study is not
sufficient to make that study [‘13) appropriate.

The Departmené recommended that the Commission adopt the interxim rates

determined in the Consolidated Arbitration docket at this time and establish
permanent rates with the guidance. of the USWC's Generic Cost docket. The

. Department .further recommended that the interim rates which would prevail at the
canclusion of this proceeding, through to the conclusion of the Gemeric Cost :

docket, should be subject to true- ug as wag ordered in the Congolidated
Arbitration.

4. The .ALJ
The ALJ statedothat.it is appropriate to -adopt as interim rates in this
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proceeding the .interim rates for transport and texminatlon ordered by the

- Commission in the. Consolldared Asztratlon Proceeding. The interim rates should
prevail. from the conclus;on of, this proceeding to the conclusion of the generic
_eost: docket . The interim rates ahould be subject to true-up based on the
'permanent rates establlshed in' the Genexic Cost proceeding.

5. Commlaulon RLLLUH
SecLion 252(b)(4)(A) of the Act srates

The State commisszion shall llmlt_lts congideration of any petition under
paragraph (1) "[Arkbitration.] ... to the issues set forth in the petition and
in the réaponﬂe, if any, fﬁléd hndér pavagraph [*14] (3).

Since the coBt- studles supportlng the rates set in the USWC Consolidated
'Proceedlng are not part of the record in this proceedlng, they may not be relied
on as the best evidence aVallable Those rates were based on Hatfield 2.2.2 !
’whlch is not part of the record ev1denCe

The conrract rates in Lhe March 1994 contract. between USWC and AWS wexe approved
by ‘the Tommisgion in 1994, Hoquer,_thesc rates were not .cost-based and wers

'approved undeér. a different rLgulhtory structure. As such, they are unsuitable
for adcption aﬂ interlm rates ln this cage.

A& between- USWC s cost study as is and its cost study as modified- by AWS, the
.Commission f£inds that USWC's unmodified cost study is preferable because the
Commigsion has approved the 13- year depreciation life used in that study. lience,
the Commigsion finds that the best evidence in the record is USWC's unmodified
cost study.

The resﬁlbing“tates are:

‘End Office Termlnat1on S .001994
_Tandem & Transport: A n : .001114
End Offlce Termination and, Tandem & Transport: .003108
Trangit: S : .001114

These rates dc not include an amount ot deprec1atlon reserve deficiency

(.00130), as orlqlnally tequestad by USWC. USWC subsequently withdrew [*15]

its request to recover thé depreciation reserve deficiency in the rates get in
this Order, stating that the ‘depreciation reserve deficiency should be

established for all ILECS in a separate study. In these circumstances, the
Commission firids that the absence of an amount of depreciation reserve

deflclency in the rates escabllshed in this Ordexr do not render such rates
unreasonable. In BO finding, the Commigsion is not determining that the rates !
ultimately adopted as a result of the generic cost proceeding will or will not
contain an amount of depreciation reserve deficiency. The Commission notes,

however, that ‘depreciation reserve deficiencies have never been approved by this
Commigsion.

- C. Compensation tO AWS Erom-Third Party Carrier

"he parties could not agree on whét texmination charges would be owed to AWS by

wxsneas @ xsnes @ iasneas
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thlrd party carrlers for calls originating with a third party carrier,
transiting U 'S WEST's netwozk and terminating on AWS' network. Nor could the
-partlph agree on USWC' s role” in. facilitating the collection of these charges by
" AWS ino thP 1nter1m period when Aﬂs ‘has not developed agreements with third party
carriers

9l Aws

AWS argued thar untll it can arrange I*16] agreement.s with third party
‘carrierd; USWC should not bill- ox. collect texrmination charges for carriers using
its facilities for transited tratflc unless those carriers have a reciprocal
arrangement themselves. According to AWS, third party carriers and AWS should
originate and terminate thelr own traffic, vis-a-vis each other, on a "bill &
kyep" basﬂa ‘

2 USWC‘ ‘

USHC asserted that it is not, responslble for the monetary. arrangement between
"origxnatlng and terminatlng carriers. USWC argued that it is not required to
neqot1ate tran91t1ng arrangemepts ‘and to bill for them on behalf of AWS and that
‘AWS' IPlathHShlpS with third party ‘carriers have nothing to do with this
'proceedxng batween.UswC and AWo

The DepartmenL and ‘the ALJ
Néither che,Departmept norwthe ALJ commented on this issue.
4. Commission Action

The Commissiod,finds that it {s;Ccnsistent with the Act that USWC be required to
make its féuording and billinq’sexvices available to AWS to facilitate AWS'
collection of termination. charges owéd it by third party caxxiers. Of course, if

- AWS does. use USWC' g lerordlng and billing mervices it must compensate USWC at a
reaaonable rate

‘D;’CompEnsatiOn fox Traffic f+17] Terminated at AWS' MSCs

The parties'CDuid not agree whether AWS should be compensated for its Mobile
awlrchlng Centar (MSC). .at the same: rate USWC is compensated for its tandem
switch or at the lower, end cttlcp rate.

1. AWS

AWS argued that it should be compensated at the higher tandem switch rate for
use. of its MSCs. AWS stated that its MSC can and does terminate calls to any
physioal location to which USWC!svtandem can terminate calls and performs
functions' remarkably similar to a USWC tandem switch.

AWS, reterrad‘Lo the Commission's decision in the Conasclidated Arbitration where
the Commiasmion stated that compatlng local exchanye company (CLEC) switches
perform the same function as the incumbent's tandems in that they both rourte and

carry the calls of the othexr carrier’s subscribers. AWS argued that there is no
demonstrable dlfterence hetween a CLEC switch, AWS! MSC, and USWC's tandem.
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U S WEST's pOs;tlon is. Lhat Aws' sthched network doas not perform a tandem
swltchlng function and, . therefore, doee not qualify for Higher tandem awitching
rates. USRKC argued that AWS' ewltch funttions as an end office switch, that AWS
providea only a Blnqle sw;tchlng funiction, [*18] and that AWS does riot incur
the costs Lhan Uswc does "in parformlng two swicching tfunctiong.

USWC . also rejecLed AWS'. axgument that -Usuc should pay tandem rates, as copposed
" to end office rates, simply becayse AWS claimg to have higher costs. The key
tactor, anordinq to USWC, is thac AWS' MEC doez not perform a tandem function,
that even though AWS may employ an IS41 Tandem swltch, that equipment is not
used ro pgrfnrm A tandem switching function.

’3.'The,Dé§artMQnt

The Deparcment aupported the p051tion taken by AWS, that AWS's MSCs should
receive. compensatlon at the tandem switch vate. Citlng the FCC Order at
Paragraph 1090, ‘Department stated that state commissions are directed to
consider the functionality and. the ‘geographlic area to be serxved by a

competitor 8 switch in comparison to the LEC's switch. The Department noted that
ARS' MSC ‘switches: appcar to function in both end office and tandem Lapac1t1es,
that AWS' cell site control ‘switch and cell sites work rogecher to perform end
office functions Addit:onally, the Department noted that AWS SCs perform
trans;t functlons by routing calls to other wireless carriers.

The ALJ

The ALJS noted that Paragraph 1090 of the [*13] FCC's First Order directs that.

states cons;der the . functlonality and geographic area to be served by a
coupacznor'w switch in comparieon te the LEC's switch. The ALJ found that AWS!'
MSC SW1rches ‘appear to functlon i1 ‘both end office and tandem capacities, that
AWS' cell, site control SWltch and cell sites work together to perform end office
type functlons, and that AWS’ MSCs perform transgit functions by 1out1ng calls to
other wirelese carriers to complete the roaming calls of its customers. The ALJ
further notéd that by virtue of. the MSCxs' technical capabilicies and _
lntervonnectiona with other netwdrks and AWS's roaming. agreements with other
'w1reless‘car11ers AWS subsaribers can place and receave calls for out- [state}
Minnesota. The ALJ concluded “therefore, that AWS' 'MSCs are compaxable to USWC's
tandem switches and "a® such, warrant compensation dt USWC's tandem rate for
USWC traffic terminated at AWS's MSC.

The ALJ expressed surprise that several other State Commigsions have determined
that a wireless network deed not gualify to be compensated at the tandem rate,

' in.light of the guantum of proof imposed on a LEC on this type of issue and the
‘Act's focus on competition and accommodation [*20] to new technologies, In
any event, the ALJ noted the Minnesota Commission addressed this imgue as it
relates to Minnesota competlng local exchange carriers who do not have wireless
networks in the Conscolidated Arbitration Proceeding Order. See Order, pages
70-72. In that Oxder, the Commlssion stated that it waa inappropriate to focus
on. "certain technical and functional differences between U S WEST's tandems and
typical CLEC switches". The ALJ stated he was unpersuaded that the technical
~differences between AWS'g MSC, warrants treating AWS's MSC like a USWC end office
- and concluded that USWC failed to prove that the difference justifies different

LEXIS ‘NEXIS'

&A micember of the )Lls\\-l sevies pn grian

N LEXIS-NEXIS

TG A neniier ik ihe Need Fhaovier plc group

RECEIVED TIMENOV, 14, 5:70PM PRINT TIMENOV. 14,

LEXISNEXIS

5:48PM




o Pagc 12
1997 Minn. PUC LEXIS 118, #20 LLEXSEF,

Vcompensatlon in. rates.
- Commlselon Analy51s and Actlon
P&réQt&phflOS0.0f the’FCC’SxOrder §tates, in part:

states_shall-aisd consider;whethét.new technblogiea (e.g. fiber ring or wireless
" petworks) ‘perform functions €imilar to those performed by an incumbent LEC's
‘tandem switch. and thus, whether some or all calls terminating on the new
'entran:'s network should he prlced the same as the sum of trangport and
termlnatlon via the 1ncumbent LEC's tandem switc¢h. Where the 1nLerconnect1n9
carrier's awitch serves a geograpblc area - [*21] . comparable to that served by ;
the 1ncumbenr LEC's tandem switch, the appropriate proxy for rhe interconnecting .
carrier's addltionaL costs 1s: the LEC tandem interconnection rate. {emphasis
added.) "

The;CommiéSibn.héé qohéiéeﬁed the:fdnctionality'and geographic factora cited
by ‘the FCC and eoncludes that some but not all of the calls terminating on' AWS'
network shou]d be prlced ar the same ‘yate USWC is compensated for its tandem
swltch . .

~All th@‘pattjés and the ALJ ackﬁéwledged that AWS' MSC pwitchees function in end
cffice capacities for some calla and in tandem capacities for others. The
“Commission finds that actual perfcrmance of the gwitch on a given call, rather
-'thaL the capacity to pexform with respect to that call is the critical guestion.
nl The Commission flnds,_thexetore that it would be uppropriate to compernsate
"AWS at the higher tandem rate for calls that require its switch to perform

. tandem. cwltchlnq functlans and to. ‘be compensated at the lower end office rate
for calls that simply reqguire end office functiom.

‘- o= % = = - .= -FOOLNOLES- - - - - - - - - - e . . o -
.onl; If the PCC: paragraph meaht‘that all calls terminated on a switch that had
the napacity to perform tandem switch funotxong should be compensated at the
tandem awitch. rate, the FCF s referance to the Commission determining whether :
tHome' ox all" of the calls should be so compensated would have no meaning. To ;
give maunlng to the "gome or alln 1angnage actual performanca of the switch on '
. an given call, rather: than abstracL capacity to perform, is the key to the ‘rate
at which’ the termlnating sw1tch function should be compensated on such a call.

~ = s = e e e == e e ¢ - -~ - -BEnd Footnotes- - - - - - - - - - = & &« &« = - =
[*221)

The Commission will direct USWC to work out, in conjunction with AWS, an
appropriate means to identify the functions actually performed with respect to
;he USWC call$ terminated at AWS's MSC and to compensate AWS accordingly.

E. Access‘Charges fdr'I-ntra-MTA n2 Roaming Calls
e Y £ X o U

| N2 MTA refers to the Major Trading Area, which is the geographical area
considered by the FCC to be the local calling area of a CMRS provider, such as
AWS. HRoaming areas are much: smaller geographic areas defined €ither by the ‘
‘signal reach of a cell site or by marketing practices which may aggregate
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”several cell sites into a- sxngle roamxng area for billing purposes. As such, a }
‘CMRS subscx:ber may make a call: within the MTA, that is subject to LOdmlng
chdrge and that crosseq a state boundary. '

P f.-'- .- - - - - - -.- -End Footnotes- » - - - - - - - - = - - - - - -

‘ The Major Trad1ng Area (MTA) is'Lhe 'geographical. area considexed by the FCC to
,be the local ca111ng area of a .CMRS providex, such ag AWS. The MTA relevant to
AWS in’ thla‘prOCbedlng covers a: large area: almost all of Minnesota, all of
Nofph Dakota “over [*23] half bf South Dakota, a significant portion of
Wisconsin, and a small portion of Towa. The parties could not agree on the
compensatlon for calle that 1) orlqlnatP and terminatc within the MTA and 2)
crous state bOundarles

L. Asw

WS asmerted that the MTA is the appropriate definition mf its local sgervice
‘area and, as’ .such, calls orxgmnatmng and termimpating within the MTA sghould be
' subject to transporc and termlnatlon charges, not interstate or intrastate
7access charges _

a2l Uswcj.

~YUSWC argued that intra- MTA trafflc that transite intexstate facilities is -
"aubject ‘tointerstate access ‘charges and that AWS should be respcnslble for ..
:identlfying such ‘traffic, USWC argued that it chargpd AWS  access charges under
' the 1994 pre- exlqtlng agreement and,. therefore, it is entitled to continue to
,collect those charges. USWC clalmed that under the pre-existing agreement access
charges were not dlfferentlated but were included in a single "blended rate"
that, ;ncluded toll charges. USWC agserted that it is unnecessary to find that
access chalges were oxpl;c;tly_delxngatgd‘under the pre—ekisting contract in
order to fihd that the current payment of charges by AWS is appropriate.

3.'Theﬂ } (w241 Dépértmeht 

The . Department c1ted Paragraph 1043 of the FCC Oxder to show that the FCC seeks
to malutajn .the .etatus quo ante. with respect tO access charge pdymentq foxr

.rlnterstate .xroaming traffic. The. Department argued that USWC has not met its
burdentoflpxqof on this iseue, i.e. that it has not provided evidence that it
has beén collecting interstate access from AWS.in the past under the parties’
1994 agreement. Therefore, the Department argued, USWC ie not entitled to
collect interstate access charges with respect to intra-MTA roaming calls.

4. The ALJ

‘The ALY recawnended that USWC not. be allowed to assess AWS interstate access
charges for 1ntra -MTA roaming. The ALJ noted that Paragraph 1043 of the FCC's

Fixst Order specxtlcally refers to interstate roaming traffic, and states in
part:

-the new transport and termination rules should be applied to LECs and CMRS
pzovxders 80 that CMRS can contlnue not to pay interstate access charges for
traffic that currently is not.subject to such charges, and are assessed such
charges for traffic that is currently subject to interstate access charges.
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Based on thls languaqe, the ALJ concluded that the FCC is seeking to maintain
[*#25]  the status quo ante with regpect to access charyge paymentc for

interstate roaming trafflc The ALJ found that USWC has failed to prove that
wAWS"orLglnatlng 1ntra MTA roamlng trafflc wags subject to access charges prior '
‘to- the FCC's First 01der and :herefore was not entitled to apply such charges to
“such :rafflc now '

5. :"I‘he Commiissi‘on" S Ana-]_.?é’j.é"‘ and Action

‘In the Commission's view, the FCC Order (Paragvaph 1043) seeks to maintain the
status quo ante regarding intra-MTA roaming charges. The Commigsion finds that
USWC has falled to prove that such traffic was Bubject to interstate access
charges priox to the FCC's Order. Therefore, the. Commission concludes that USWC
must not assess. AWS 1nterstate or 1ntrastabe accesg charges for intra- MTA
roaming trafflc :

F. Cdmpensation for Te’r"miné;:i.n’g Paging Calls

‘The partles could not’ agree whether AWS was entitled to recejve compensation
frcm USWC for term;natlng paglng calls originating in USWC s sarvice area.

l.,AWS:

' AWS argued that it is sntitled to be compensated for the termination of paging
‘traffic originated by USWC, and that AWS need not compengate USWC for facilities
uged ta dellver such calls becauSe USWC is the origlnator [*26] of such

_-calls Regardlnq USWC s claim that AWS has the duty to provide reciprocal
cc‘:_mpensatlon, Awsbrafe:ences Earagraph 1008 of the Order which states, in part:

Accurdlngly, LBCs are obl:g&tedq pursuant to section A51(b)(5) (and the
corredponding. pricing standaxds of section 252 (4) (2)), to entex into reciproecal
compensgation arrangnments with all CMR» providers, 1nc1ud1ng pag;ng providers,
for thp transport and te:mlnatlon of traffic on each other's networks,

AWS also cited Paragfaph 1092.bf the Order which stutes, in part:

Pagxng prov1ders as telecommUnlcatlone carriers, are entitled to mutual
COmpensatlon for’ the transpoxrt: and termination of local traffic, and should not

be requlred to pay charges for traffic that originates on. other carriers'
networks ...

2. UBWC

USWC argued that AWS is not entitled to receive compensation from USWC for
terminating paging calls origiﬁaping in USWC's service area. UBWC acknowledged
that the duty to provide reciprocal compensation for transport and terminatian
arises under § 251 (b) (5) but argued that reciprocal compensation is
inappropriate for AWS' paging services becaduse paging services are one-way
compmuiiication, "i.e. no [*27]“- calle originate on AWS' facilities to be
terminated by USWC. '

3. The Department
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The Departmenc agreed wlth ‘AWS. The Department contended that it has seen no
1egal authoxlty offered in this proveedzng to permit the ALJ to depart in thia
vlnsrance from the general rule. thac each ‘party pays for calls.originating on
their own network (rnitial Brief,: pp. 16-17). Referencing the FCC First Report
eand o:der, Daragraphs 1008, 1042, ‘and. 1092, the Depaxtment argued that (i)
paging providers are considered to be telecommunications carriers, (ii) LECs are '
prohlbiced from charg1ng pag1ng prov1ders for calls or;g:nat1ng on other
‘caxrrier's networks, and (111) parties that terminate page c¢alls must be
compensated by the company upon ‘whose netwozk the page call originated.

4. The ALJ'

;The ALJ reccmmended that AWE not: be required to pay for the termination of any
. USWC or;gznated calls through direct termination charges. The ALJ found that AWS
is allowed to charge for the termlnation of USWC originated paging calls based

on the ouLcome of the FCC‘s futuze review of this issue that is prov1ded under
‘the FCC Order

ACommissloh'Analysié and Aétidn

p Paging prov1ders are deflned in the FCC [+28] Order as "telecommunications
carrjers,"'and under the Act, all telecommunicatioms carricrs axe entitled to
,re01procal compensatlon from lncumbent LBCs. (47 U.5.C. § 251(h) (5)). The FCC
. Ordey staLes the rule clearly ‘ '

Arcordlngly, LFPs ‘are oblxqated pureuanL to section 251(b) (5} and the
'correspondlng pr1c1n3 standards of. section 252(d) (2), to enter into reciprocal ;

compenaatien arrangements with all ‘CMRS prOVldCra, including paging providers, f

for ‘the :ransport and terminatlon of traffic on each other's networks, :
' (Fcc Ordex, P 1008).

'The FCC'has;re;terated’this-iulé'as follows,
_Paging ‘providers, as telecommunications carriers, are entitled to mwutual '

‘compenisation for the transport and termination of local traffic, . (Fcc
Ordex, 9,1092),

The Commlsaion flnda np exclu91on in the Act or the FCC Order that would prevent
appllcatlon of the cleax rule that AWS should be compensated by USWC for
téxminating paging calls orlgxndtlng in USWC's service area.

G. Dedicaped'Paginngacili:ied

The parties ceUld not agree whether AWS should be required to pay for facilities
required to connect AWS dedicated paging facilities to USWC's nerwork.

1. AWS

W1charespecz [w29] to.charges for paging facilities, AWS relied on
paragraphs 1092 and 1042 which state, respectively, in parrt as followa:

Paging providers, as telecommunications carriers, are entitled to mutual
compensation for the transport and termination of local traffic, and should not
_ be required to pay charges fox traffic that originates on other ca¥Xriers'
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‘networks ... .. ; o
" and

“We théreféfé'coﬁclude that section 251(b¥(5)-prohibits charges such as those

" Bome 1nﬂumbent LECs currently impose on {MRS providers for LEC-originated
Lraﬂflc As of the effectxve date of this order, a LEC must cease charging a

. CMRS provxdar or other carrier for texminating LEC- orlginated traffic and must
pzoV1de that trafflc ta the CMRS provxder or other carrier without charge.

AWS argued that by rrylng to’ 1mpose facilities charges on AWS, as it has done in
- the past, USWC is trying to circumvent this rule.

2. USWC

USWC propOJed that aWS should be required ‘ro pay for facilities required to
“connect AWS dedlcated paglng fa¢l]lLleB to USWC's naetwork. USWC noted that
SouLhweetern ‘Bell requestsd clarlflcatlon from the FCC regarding its rules forx
. intercannection between . LFCs and paging carriers and that on May [*30] 22,
1997, the Fcc: escabllshed a pleadlng cycle to receive comments on Southwestern
Bell's request UEWC asked that any Commission decision ghould ‘be designed to
accommodata later act;on by, the FCG.

3. The Departmant

The Deparcment stated that fo - legal authority has been oftered in this
‘proceeding that would justlfy pexmitting the AL ro depart from the general rule
that ‘each party pays for calls. ‘originating on their own network. The Department.
argued that USWC bénefits from the facilities used to transport paging traffic
v.beuause those fac111rles permzt USWC's cugtomers to place paging calls.
Addltlonally, ‘the Department noced .that paging calls that originate from USWC
cugtomers gensrate return calls to USWC's network for which USWC is compensated
"for terminatlon

‘4. The-ALJ'

The ALJ recommended that the ANS should not be. reqqued to pay USWC for any
‘uSage of facilltles assoc1ated wlth the delivery of paging services. The ALJ
noted that’ the 1 Zado expreaaly prohlbits the imposition of charges as they had
bean applied in the pdﬂt statlng at Paragraph 1042 of its Order:

Ve therefore conclude that section 251 (b) (5) prohibits charges such as those
some incumbent LECS currently  [*31] -impose on CMRS providers for

LEC- origxnated traffic. As of the effective date of this order, a LEC must cease
 nharging & CMRS prov1der or otnex carrier for LerminaLlng LEC- ~originated traffic
and muct provide that traffic to the CMRS provider or othar carrier without
 charge. (FCC Orxder, Paragraph 1042) (emphasis added) .

"The ALJ cited Paragraph 1042 of che FCC Order and stated that the requirement
that' paging providers be compensaced for the termination of LEC-originated
traffic similarly' raguires that they not bhe charged for the facilities used to
deliver guch traffic. Lonueqnently, the ALJ reasoned, the facilities used for
the delivery of such txaffilc must also be paid for by USWC.
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5. The Commi5sion's'Analysis_an& Action

Thﬁ'FLC 6id€i Parégraph 1042 guoted above cleaxly states that incumbent LECs ‘
must prov;de trafflc to the CMRS prov1der without charge. FCC Rule § 51.703
.(anay 11fced) stares

A LEC may ‘not . agsess charges on any other telecowmunications carrier for local
'caleCQMmunicatlons trafflc Lhat orig;natea on the LEC's network. : ‘ ;

As a result .the Commission flnds that AWS is pot required to compensate U S
WEST for the facllities used.to deliver 2] paging traffic to AWS*' paging
network.

H.,EffectiVe Date fqr Raciprocal Compénaation

‘ The partles agxee that reciprocal compensation is required by FCC rules, but
dxsdgreed aa to tlie date when reciptocal compensation should begin.

L. AW$"

”_Aw argued that the ettectlve date for reciprocal compeneacion ahould be October
-3, 1956, :he date when AWS submmcted its request for lnteruonncntlon to USWC.

2. usH

USWC’argdedgférva,November l,;lséﬁ'effective date becausé that was the day the
gth Circuit .Court 1liftpd the gtay of the FCC rules,

Théfbepartment

the Departmenc argued that the effectlve date should be October 3, 1996. The
Department. argued that 1n llftlng the stay, the Court determined that incumbent
LECs, such as USKC, were not: entitled to protection from FCC rule 51.717.
Lonsequently, the Department reasonad, USWC should not receive a benefit that
the Elghth C1rcu1t has determlned the Company is not entitled to have.

'The.ALJ

The ALJ recommended an 0ctober13g L996 effectlve date. The ALJ reasoned that an
order of ‘an admlnxstratlve .agency, such as the FCC, that is initially stayed and
. thern allowed to go into. effect is effective as of its initial issuance [+33]
date. ‘The ALJ noted although the Eighth Circuit Court of Appeals temporarily
gtayed the effectiveness of FCC Rule 51.717(b), the Court lifted the stay on
November 1. Thus, the Rule went into effect permitting reciprocal compensation
from the. original submiggion of an interconnectien request. In this case; the
ALJ ‘found,’ lifeing of the temporary etay rendered the Rule effective on October
~the day AWS submitted itg request for interconnectiorn.

The ALJ stated that if AWS does not receive reciprocal compensation from the
original effective date of the FCC Order, AWS will be denied the benefit which

‘it had been unjugtly restricted from receiving due ta the erroneous entcry of a
stay.

5. Commission Action
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The Conmusa;on ;a pexuuuded by bhe arguments presented by AWS, the Department
'and the ALJ and flnds that the: effectlve date for beginning reciprocal
compensatzon ig¢ October 3 1996.

Ratea Pendlng Order _ ‘ ' !

‘The partles dlsagreed over . the level of reciprocal comperisation rates should
“apply between the" commencemant of reczprocal compensarlon until an Oxder is
1ssued in this proceeding.

1. AWS

.. AWS argued that the March 1994 contract expired on December 31, 1985, so the
1[*34] : contxact rates set by that contract cannot be used for reciprocal
‘compenaacjon ANS stated that che ‘Amendment (Exhibit 14) provides toxr a true-up
" for’ the remaining montha of 11996 after the 1994 contract expires and the Interim
r»Agreement (Exhxblt 13) prov1des for a true- up for the period beginning January :

,1997 ey the’"reaults" of thls ‘arbitration. _ :

USWC

'USWC arqued that che March 1994 contract contalned an "evergreen clause" which
‘fprovided that .aftex December 31,71996, the coutract would remain in effect on

. a month by month’ ba91s untll written notice was given by one of the parties.

USWC claimed that rhe Exhlbits relied on by AWS clearly indicate that the

parties- confemplated that: Lhe Mazch 1994 contract would remain in effect until
~the resolution .of the dispute. through negotlatlon and/ox arbitration. USWC ?
lfcharacterized the - good faith lump sum payments (provided for in the Amendment '

and the Interim Agxeemenc) as an:expedient to allow the parties to continue

their buslneua_xelaclonuhip without interruplion of service.

" The’ Department S . S

The Departmenr took no posltlon on whether the subsequent agreements between the
- parties have «upplanted the- March 1594 agreement but [*35] noted that the

1994 rates should prevaiW unl@a% the Commisigion determines that the amendment

and 1nter1m agreement are binding.

4;'The-ALJ

The ‘ALJ found that the record did not conclusively establish whether that
agreement was terminated on December 31, 1996 or continued in effect after this
date. To’ determine the intention of the parties, the ALJ applied that parole
evidence rule and considered the language contained in the pertinent agreements,
Exhib1:9:1z 14 ‘and 15. Upon review of these exhibits, the ALJ concluded that
the 1994 contractual relationship between the parties continued and that the '
parties intended to clarify compensation issues.

i

According té the ALJ, Exhibits 13, 14 and 15 show that AWS and USWC had '
substantial, dynamic disagreements over their compensation relationship and thar 4
these partles intended to change their compensation relationship. The ALJ found
that USWC has failed to prove that the parties intended to continue the 1994
compensation’ rateﬂ afrexr December 31, 1996. The ALJ indicated that the parties
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should honor the agreements 1dent;f1ed in thlblta 13, 14 and 15, but noted that
‘the. exhiblta focus pr;marxly on Crue upy aud do not c¢learly state [*36] whiat
.rates apply ‘

5. The Commlssion s Analys;s and Actlon _ f

“:The questlon whether the pdrties modified the March 1994 contract is a red
herrzng in this proceadlng that thﬁ Commission will not pursue. Whether the
contract terminated or not is. not relevant to the Commission's decision in this

‘ proceedlng Any changes to thisg agraement, subsequent to AWS' request for
renegotiation, are a contractual dispute between two private part1e9 and not a
matter th¢t need - concern” thp Commission

FCC Rule$ ‘§ 51.717 set, the 1n1tia1 reciprocal compensation rate at that rate :
‘ prpvallxng in the pre- exmstzng agreement until the state commission approves a '
different ‘rate. The parties agree as to the rates set by their March 1934

cont¥act and the Commiasion. has'ﬁdt approved any rate agreement other than the
going- Foruward: rates set in thlB Oxder. See above at Section B on pages 6-9. The
rates in existence at the beglnnxng of reciprocal compensation were set by
Commission approved tariff, No other rates have heen approved by this Commission !
since then. Whatever the parc;es arranged between themselves subsequently does
not alter the fact that. the Commission has approved no other rates than thosa in
e [*17] March 1394 contract

Accordlngly, the Comm1ss1on w111 make no decision regarding the status of the

partieg®. interim agreem@nts (Exhlblts 13, 14, and 15) and direct the parties to

seek rcaolutlon of their dispute on this issue in. another forum ‘The rates which
‘ghall prevail from Lhe commencement -of reciprocal compensation until an-

arbltration order JS igsued in- th;s proceeding are the rateg get by the parties
"March 1994 agreemEnt No truevup i8 warranted,

J, Plck and Choone Optlon
1. AWS

AWS claimed that USWC must make available to AWS any rates, terms, and
conditions that have bden’ approved in agreements bhetween USWC and other
telecommunicatlons carriers. AWS cited Federal Act Section 251(i) as obligating '
USHC to. make avallable any 1nterconnectlon service, or network element provided -
under an. agreement approved under Section 252 to which it is a party to any

ocher requesting telerommunlcatzons carrier upon the same terms and conditions

as those provided in the agreement.

AWSvérguéd thap the Federai Act and FCC Rules suppoart the interpretation that
individual provigions of publicly filed intercomnection agreements can be
selected by a requesting carrier,

2. USWC
[(+381 »
USWC axrgued that. the Commission should reject AWS' recommended pick and choose
provision in this case. USWC poted that the FCC Rules and Orders allowing a pick |
and- chooge provision were stayed by the Eighth Circuit Court of Appeals. USWC
~further noted that in staying the rule, the Court stated that such a provision
would operate to undercut any agreementsa that were negotiated or arbitrated.

LEXISNEXIS'

G A mevipher of the Read Elcuser gl g

) LEXIS-NEXIS

&A invenher of the Reed Erevier phe grmig

LEXIS*NEXIS

G N s of he Reed Visdiner i groap

RECEIvED TIMEN“” 14 6:267M PRINT TIMENOV. 14 5:48PM




